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Thi s appeal has been taken in accordance with 46 U . S.C. 7702
and 46 CFR 701.

By order dated 22 Septenber 1986, an Adm nistrative Law Judge
of the United States Coast CGuard at Norfolk, Virginia revoked
Appel lant's license upon finding proved charges of negligence and
m sconduct . The negligence <charge was supported by two
specifications which alleged that Appellant, while serving as
operator on board the MV NATIVE SON, on or about 26 April 1986
negligently failed to keep clear while overtaking anot her vessel,
and negligently crossed the bow of another vessel, thus endangeri ng
the life, linb and property of the passengers and crew aboard the
two vessels. The m sconduct charge was supported by two
specifications which alleged that Appellant, while in preparation
for atrip fromSt. Thomas, U S. Virgin Islands to Tortola, British
Virgin Islands, on or about 10 May 1986, failed to give a safety
orientation prior to getting underway or to have placards posted as
required by 46 CFR 185.25-1(d), and while acting in the sane
capacity on the sane date failed to have on board and avail able for
i nspection his license as required by 46 CFR 185.10-1.

The hearing was held at St. Thomas, U. S. Virgin Islands on 24
July 1986.

At the hearing, Appellant appeared pro se and entered a deni al
of the negligence charge and specifications. Appellant denied the
first specification under the m sconduct charge, and admtted the
second specification, which alleged his failure to have his |icense
on board and avail able for inspection.

The Investigating Oficer introduced in evidence nine exhibits
and the testinony of four w tnesses.

In defense, Appellant testified on his own behalf, and
i ntroduced the testinony of three additional w tnesses.

After the hearing, the Admnistrative Law Judge rendered a
deci sion in which he concluded that the charges and specifications



had been proved, and entered a witten order revoking all |icenses
and docunents issued to Appellant.

The conpl ete Decision and Order was served on 28 July 1986.
Appeal was tinely filed on 25 Septenber 1986 and perfected on 27
Cct ober 1986.

FI NDI NGS OF FACT

At all relevant tines on 26 April 1986, Appellant was serving
as Qperator aboard the MV NATIVE SON, a passenger-carrying vessel
certificated to carry 144 passengers and a crew of three, under the
authority of his license which authorizes himto serve as operator
of mechanically propelled passenger carrying vessels of not nore
t han one hundred gross tons upon the Atlantic Ccean, Caribbean Sea,
not nore than fifty mles offshore of the U S. Virgin |Islands.

At approximately 6:55 AM on 26 April 1986 the MV BOVBA
CHARGER departed the dock at West End Tortola, British Virgin
| sl ands, carrying 80 passengers enroute to St. Thomas, U S. Virgin
| slands. The MV NATIVE SON, also bound for St. Thomas, left the
dock approximately 5 mnutes later carrying 106 passengers. Both
vessels were bound for the sanme pier in Charlotte Amalie, St.
Thomas, and the route followed by both was the sane.

The NATIVE SON was the faster vessel, and when the BOVBA
CHARGER arrived in the vicinity of Charlotte Amalie Harbor, the
NATI VE SON was directly behind the BOVBA CHARGER. As they passed
the main channel entrance to Charlotte Anmalie Harbor, the NATIVE
SON overtook the BOVBA CHARGER and for approximtely 2-3 mnutes
ran abreast of the BOVBA CHARCGER approximtely two feet off her
port side. The NATIVE SON executed this nmaneuver w thout giving any
sound signal or attenpting radio contact with the BOVBA CHARGER
Thi s maneuver caused the passengers aboard the BOVBA CHARGER to
becone frightened. The bow wake of the NATIVE SON was sprayed onto
t he decks of the BOVBA CHARCER, resulting in general panic anong
t he passenger. Many feared a collision. At that tinme, the BOVBA
CHARGER was running approximately ten feet from a reef on its
starboard side.

After a few mnutes, the NATIVE SON accel erated and cut across
t he bow of the BOVBA CHARGER at a di stance of approxinately three
feet. The operator of the BOVWBA CHARGER qui ckly decreased speed in
order to avert a collision. The BOVBA CHARGER was hit hard by the
stern wake of the NATIVE SON.

On 10 May 1986, Appellant, again serving as Qperator of the
NATI VE SON, departed Charlotte Amalie for a trip to Wst End
W t hout safety placards showi ng energency procedures to be foll owed
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in case of a m shap, and w thout providing any safety information
to the passengers. Appellant did not have his Operator's |icense
aboard. On the return trip, the sane deficiencies were noted.

BASES OF APPEAL

This appeal has been taken from the order of the
Adm ni strative Law Judge. Appellant advances a nunber of grounds
for appeal, summarized as foll ows:

1. The specifications under the negligence charge do not contain
sufficient facts to enable the Appellant to identify the act or
of fense with which he is charged.

2. There is insufficient evidence to support finding the
m sconduct specifications proved.

3. Certain hearsay evidence was inproperly all owed.

4. A chart of the waters in the area invol ved was used during the
heari ng w t hout havi ng been introduced into evidence.

5. The Admnistrative Law Judge inproperly interrupted Appellant's
exam nation of a w tness.

6. The Adm nistrative Law Judge erred in allowng certain
guestioning, statenents and "testinmony" by the Investigating
Oficer.

7. It was error to allow testinmony concerning simlar incidents
that occurred before and after the incidents in question.

8. Qpportunity to prepare a rebuttal of evidence offered in
aggravation was not provided.

9. The sanction inposed was harsh and excessi ve.

APPEARANCE: Charles B. Herndon, Esqg., 5-6 Kongens Gade, P.QO Box
6647, St. Thomas, V.I. 00801.

CPI NI ON
I

Appellant contends that the specifications under the
negl i gence charge do not allege sufficient facts to enable himto
identify the act or offense with which he is charged, and that the
al | egations appear to set forth a violation of the Rules of the
Road and t hus shoul d have been charged as m sconduct.

- 3-



| find the negligence specifications adequate. Title 46 CFR
5.25 provides, in part:

A "specification" sets forth the facts which form the
basis of a "charge" and enables the respondent to
identify the act or offense so that a defense can be
pr epar ed.

The regul ation further requires that each specification state
the basis for jurisdiction, the date and place of the act or
of fense, and the facts constituting the alleged act or offense.

In this case the specifications in question fulfill the
regulatory requirenents. It is clear from the record that
Appel | ant under st ood the charges against himand the incidents from
whi ch they arose. Further, he did not object to the formof the
specifications at the hearing. "[Alny conplaint wwth respect to
t he adequacy of this specification should have been nade at the
hearing rather than on appeal for the first time . . . . In such a
situation, the specification need not be set aside on appeal. See
Kuhn v. Gvil Aeronautics Board, 183 F. 2d 839, (D.C. Cr. 1950)."
Deci sion on Appeal 2400 (W DVAN)

Violations of Rules of the Road may be charged as negli gence.
See, e.q0., Appeal Decisions 2400 (WDMAN), 2386 (LOUWIERE), 2369

(ASHLEY) .

Appel l ant al so alleges that there is insufficient evidence of
a reliable and probative nature to support the finding of "proved"
as to the m sconduct specifications.

The law on this issue is well settled. I n Appeal Deci sion
2395 (LAMBERT), the Commandant st at ed:

Sitting as the trier of fact, the Admnistrative Law
Judge's duty is to evaluate the evidence presented at the
hearing. The Admnistrative Law judge has discretion to
find the ultimate facts pertaining to each specification.
The findings need not be consistent with all evidentiary
material contained in the record so |long as sufficient
material exists in the record to justify such a finding.
Appeal Decision No. 2282 (LITTLEFIELD). There is a
| ongst andi ng precedent in these suspension and revocation
proceedi ngs that the Admnistrative Law Judge's fi ndings
of fact are upheld unless they can be shown to be
unreasonabl e or inherently incredi ble. Appeal Decisions
2333 (AYALA) and 2302 (FRAPPI ER)
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There has been no such show ng here. Wth respect to the
first specification, the applicable regulation requires that
"before getting underway, the operator in charge of each vesse
. . shall insure that suitable public announcenents, instructive
pl acards or both are provided in a manner which affords all
passengers an opportunity to becone acquainted'" wth safety
pr ocedur es. 46 CFR 185. 25-1(d). A Coast Cuard petty officer
testified that the required placards were not posted (Record at
132), and that no instruction was given. Record at 136-37.

As noted supra, Appellant admtted to the m sconduct all eged
in the second msconduct specification. "For purposes of
proceedi ngs under this part, an admssion . . . is sufficient to
support a finding of 'proved by the Admnistrative Law Judge." 46
CFR 5.527(c).

The findings of the Admnistrative Law Judge are well
supported, and will not be disturbed on appeal.

Appel  ant argues that in several instances, hearsay evi dence
was inproperly admtted during the hearing. Strict adherence to
the Rules O Evidence, however, is not required in suspension and
revocati on proceedi ngs, and hearsay evidence is adm ssi bl e.

(T)he evidence conpetent to support findings need not
fulfill the prerequisites of admssibility necessary in
jury trials. Hearsay evidence may be admtted and used
to support an ultimate conclusion, the only caveat being
that the findings nust not be based upon hearsay al one .
: The Adm ni strative Law Judge has broad di scretion
as to the weight to be given evidence. Appeal Decision
2183 (FAIRALL), appeal dism ssed on Coast CGuard notion
sub. nom Commandant v. Fairall, NISB Order EM 89 (1981).

| note that all but one of the statenents or exhibits to which
Appel  ant now objects were admtted in evidence at the hearing
wi t hout objection.?

Y nvestigating Officer's Exhibit No. 1, to which Appellant
objected at the hearing, is a sworn statenent by one of the
passengers aboard the BOVBA CHARGER who, as a resident of the
British Virgin Island, was not anenable to subpoena. The evidence
contained in the statenent is not essential to the Admnistrative
Law Judge's findings, since it is mnerely cunulative with the
testinony at the hearing of another passenger and the operator of
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Appel | ant conplains that a chart referred to in the testinony
was not introduced into evidence. | note, however, that the use of
this chart was nerely to describe a normal voyage between the two
i slands. Record at 89-92. The chart was not central to the case,
and the exclusion of testinmony of the witness with respect to the
chart woul d have no bearing on his testinony concerning the events
he wi tnessed on the norning of 26 April 1986. Record at 86-89.
Appel I ant has not denonstrated any prejudice resulting from the
failure to include the chart in the record, and | find none.

Vv

Appel l ant asserts that the Adm nistrative Law Judge inproperly
interrupted Appellant's cross-exam nation of a witness and inquired
beyond the scope of direct exam nation. However, the record
suggests that at the point the Adm nistrative Law Judge questi oned
the w tness, Appellant had concluded his exam nation. Record at
97. At any rate, when the Admnistrative Law Judge asked Appel | ant
if he had any additional questions for the wtness, Appellant
replied that he did not. Record at 113.

Concerning the scope of the questions by the Adm nistrative
Law Judge, he is given wide discretion as to how the hearing wll
be conducted, and he has a duty to bring out all relevant and
material facts. Appeal Decisions 2321 (HARRI S), 2284 (BRAHN). The
guestioning in these proceedings is not limted by the "scope, of
direct examnation" limtation. Appeal Decision 2114 (HULTZ).

\

Appel I ant conpl ains that the Investigating Oficer presented
unsworn testinmony when requesting that the Adm nistrative Law Judge
take official notice of certain COLREGS. The applicable
regul ations (46 CFR 5.541), however, contenplate that either party
may request the Admnistrative Law Judge to take official notice of
various statutes, regulations or decisions wthout having to
i ntroduce theminto evidence. The statenents about which Appel | ant
conpl ains, consisting of the Investigating Oficer's argunent for
taking official notice of the COLREGS were not only perm ssible,
but were entirely proper. See Appeal Decision 2432 (LEON)

Appellant also conplains that the Investigating Oficer
interrupted his testinony, (Record at 175) and introduced testinony
of another wtness rebutting Appellant's testinony during

t he BOVBA CHARGER



cross-exam nation of Appellant, before Appellant had conpeted his
testinony. (Appellant was not represented by professional counsel
at the hearing.) It appears fromthe record, however, that at the
tinme the Admnistrative Law Judge allowed the Investigating Oficer
to begin questioning Appellant, Appellant had finished with his
presentation. Wether or not he was finished, the Admnistrative
Law Judge extended himw de |atitude in presenting his case, and
specifically asked Appel |l ant whet her he had "anything else to say."
Record at 189. Appellant replied that he did not.

Wile | agree that calling a rebuttal wtness during
cross-exam nation was out of order, Appellant has denonstrated no
prejudice, and | find none.

VI

Appel | ant argues that evidence of prior incidents not charged
was i ntroduced during the Investigating Oficer's presentation of
his case. However, there is no indication that this information
was relied wupon by the Admnistrative Law Judge in his
determnation that the charges and specifications had been proved.
| ndeed, he relied primarily upon a "credibility determ nation."
Decision and Order at 18. Any inconpetent evidence which nay have
been received is presuned to have been disregarded by the
Adm ni strative Law Judge in his final determnation. E deary,
McCorm ck On Evidence, 860, at 137 (2d ed. 1972).

VI

Appel | ant argues that he was not permtted to rebut the
evi dence presented in aggravation. This assertion is not supported

by the record. At the conclusion of the presentation of the
evi dence in aggravation, Appellant was asked by the Adm nistrative
Law Judge if he had any evidence in mtigation. He replied

"Not hing." Record at 214.
| X
Appel l ant argues that the sanction inposed was harsh and

excessive. He argues that there is no evidence show ng that he
woul d be a continuing threat to safety of life or property at sea,

and that he did not receive a fair hearing. | disagree.

"It is well settled that the sanction inposed at the
conclusion of a case is exclusively wthin the authority and
di scretion of the Adm nistrative Law Judge." Appeal Decision 2414

(HOLLOAFLL). It will not be disturbed on appeal unless shown to be
obvi ously excessive or an abuse of discretion. Appeal Decision 2391
(STUMES), 2313 (STAPLES)

-7-



There has been no such show ng here.

CONCLUSI ON
Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the findings and conclusions of the Admnistrative
Law Judge. The hearing was conducted in accordance with the

requi renments of applicable regul ations.
ORDER

The decision of the Admnistrative Law Judge dated at Norf ol k,
Virginia on 22 Septenber 1986, is AFFI RVED

J. C IRWN
Vice Admral, U S. Coast @Quard
ACTI NG COVVANDANT

Signed at Washington, D. C. this 11th day of June, 1987



